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(757) 873-3634 (FAX)

| ssue date: 020¢t2001
Case No.: 2001- LHC- 0208

OWCP No. : 15- 38345

In the matter of

DORIS M SATTERFI ELD
Cl ai mant ,

V.

UNI TED ENG NEERS & CONTRACTORS, | NC.

dba RAYTHEON ENG NEERS & CONTRACTORS,
and

LI BERTY MJUTUAL | NSURANCE,
Enmpl oyer/ Carri er,

and

DI RECTOR, OFFI CE OF WORKERS

COVPENSATI ON PROGRAMS,
Party-In-Interest.

DECI SI ON_AND ORDER

This proceeding arises froma claimfiled under the
provi sion of the Longshore and Harbor Wrkers, Conpensation
Act, as anended, 33 U S.C. 901 et seq.

A formal hearing was schedul ed to be held in Col orado
Springs, Colorado on May 31, 2001 at which time all parties
were to be afforded full opportunity to present evidence and
argunment as provided in the Act and the applicable
regul ati ons. However, the hearing was cancel ed as the
Cl ai mrant and the Enployer resolved their issues. A briefing
date was set for the issue of Section 8(f) relief.

The findings and concl usions which follow are based upon
a conplete review of the entire record in light of the



arguments of the parties, applicable statutory provisions,
regul ati ons and pertinent precedent.

The Enpl oyer has submtted 14 exhibits and these are
mar ked as EX 1-14 and are entered into the record. The
Director has submtted one exhibit which will be marked as
DX 1 and entered into the record.

Cont enti ons!?

The Enmpl oyer acknow edges that the Clai mant sustai ned
injuries to her left arm wist, and knee in 1990 while in the
enpl oy of that firm However, about 1976, the Cl ai mant
underwent a cervical discectony.

The Enpl oyer argues that

Cl ai mant *s pre-exi sting cervical fusion has
contributed to her ul nar neuropathy and |eft wi st
condition to produce greater disability. Her |eft
wrist fracture (in 1990) would not have in and of
itself produced permanent total disability; but
rat her, the existence of the preexisting upper
extremty radiculopathy in fact conmbined with the
ul nar neuropathy and a left wist fracture to
produce this permanent total disability. Thus, the
Enmpl oyer has denonstrated through conpetent nedical
testinmony of both Drs. Karl Gross and Yechiel Kleen
that Clai mant*s second injury by itself would not
have Il ed to permanent total disability. Thus, the
Enmpl oyer has fulfilled its duty to denonstrate that
the left wist fracture al one was not the cause of
Cl ai mnt *s permanent total disability. See, E.P.
Paup Co. v. Director, OACP, 999 F.2d 1341 (9th Cir.
1993); see, also, Sproull v. Director, OACP, 86 F.3d
895 (9th Cir. 1996).

Arguably, even if the cervical fusion surgery
whi ch produced upper extrenity inpairnent which, of
course, is directly related to both ul nar neuropathy

1 The fol Il owi ng abbreviations will be used as citations to the record:

DX - Director’s exhibits; and
EX - Enpl oyer’ s exhibits.
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and the left wist inpairnent resulting from her
fracture, were not directly related froma nedi ca
standpoint, since this is a case of permanent total
disability, the existence of this cervical fusion in
and of itself is sufficient to establish both the
pre-existing requirenent and the manifest

requi rement inherent in Section 8(f) of the Act.

The Director argues that

Satterfield*s second work-related injury (wist)
occurred on Johnson Atoll in 1990. Her cervical
di scectony occurred sonetime around 1976. The
probl em here is that enployer/carrier did not |earn
of the surgery or the degeneration until 1999-
2000—early ten years after the second injury in
this case. There was no diagnostic testing or
docunent ati on regarding Satterfield*s cervical spine
degeneration prior to March 3, 2000, and the records
of the cervical discectony (which was not inherently
di sabling) have been destroyed for an unspecified
period of tine. Therefore, there is no dispute
that, prior to the wist injury in 1990,
Satterfield*s cervical spine problem was not
“mani fest” to enployer/carrier who sinmply had no
i dea about these problens. |In fact, the cervical
spi ne problenms were not manifest until approximately
10 years after Satterfield*s second injury. As a
result, enployer had no reason to fire Satterfield
because of a previous permanent partial disability;
thus the “manifest” test is not satisfied by
enpl oyer/carrier*s case and an award of section 8(f)
relief does not further the underlying policy of the
statute.

Enpl oyer/carrier nmay argue that it had
constructive know edge of Satterfield*s cervical
spi ne di scectony. The Director concedes that Court=*s
have granted section 8(f) relief based upon an
enpl oyer*s constructive know edge of an enpl oyee*s
pre-existing disability.

The Director argues that

The Enpl oyer/carrier could not have
di scrim nated against Doris Satterfield because it
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did not know of her cervical spine conditions prior
to the 1990 wist injury. Accordingly, the
District Director*s denial of section 8(f) relief
shoul d be affirned.

Eval uati on of the Evidence

The Enpl oyer and the Claimnt stipulated to the
fol |l owi ng:

1. The Claimant is permanent and totally disabl ed.

2. The date of maxi mum nedi cal inprovenent is
November 3, 1999.

The Director was not a party to these stipul ations.

Records from Dr. Stuebner reflect treatnent beginning
about 1985. In April of that year, the Claimant conpl ai ned of

chest pain, and a stress test was negative. |n Septenber
1987, X-rays of the lunbar spine and sacrum were considered to
be normal. Contrast material from a previous nyel ogram was

noted. [EX 9].

VWhen deposed in February 1995, the Claimant testified
t hat she began working for Stearns Roger (United Engineers) in
1973 and stayed with that firmuntil 1991. She fell in 1990
and injured her wrist in attenpting to | essen her fall.
Thereafter, she was unable to type and she was awarded soci al
security disability benefits in 1993. [DX 1].

In a deposition in 2001, there was a di scussi on between
the Clai mant and the Enpl oyer’s counsel.

Q Al right. Now, one of the things we have
| earned since 1995 is that you have had a
problemin your neck, and, in fact, had neck
surgery way back, 20 or 30 years ago?

A Ri ght .

Q Do you recall what year it was that you had the
neck surgery?



A No, | don*t ‘78. Late seventies, maybe the
early eighties.

Q Do you recall why it was that you needed to have
this neck surgery?

A | have the what?

Q Wy it was that you had to have the neck
surgery? Do you recall that’

A | was having a | ot of pain.
OCkay. Do you recall where were having the pain?

On the left side, down into my shoul der. From
t he neck down to ny shoul der.

Q Was the pain at all radiating down into your
left arn? Do you recall that? Were you m ght
have had any numbness or tingling in your arm or
fingers, or anything |like that?

A No.

Q Do you recall the nane of the doctor who
performed the surgery?

A St even Sanuel son.

Q OCkay. Followi ng the surgery, | take it, it was
successful, and it pretty much resolved the
probl ens that you had?

A Yes.

Q You were able to continue to work as a secretary
and as a clerk?

A Yes. [EX 5].

A report from Aurora Orthopedic Surgery Associ ates
i ndicates that the Claimnt was referred in early 1991 by Dr.
St eubner. Clinical data indicated that she fell and that a
subsequent X-ray suggested an undi spl aced |inear fracture of



t he nedi cal aspect of the left distal radius. The X-ray in

1991 was consi dered to be normal.

Records in 1993 suggested that Ganglion surgery was
perfornmed on the left wist on two occasions in 1983. 1In
1994, Dr. Conyers reported that two procedures were perfornmed

on the wist in late 1993.

On exam nation by Dr. Bralliar in 1997 clinical data
i ndi cat ed t hat

t he
The

Left wist surgery was done in 1993, after which
entire armwas in a cast for perhaps six nonths.
| eft el bow becane “very painful” during that

time so surgery was done on the elbow in 1994, after
which the armwas in a cast for about three nonths.

The

i nmobi lizations caused strain on the left

shoul der and a “frozen shoulder.” Therapy, which

i ncl

uded stretching, was begun for fingers and

wrist; follow ng el bow surgery stretching exercises

for
not

the frozen shoul der were begun as well, but did
hel p. Over tinme the subject*s son did “deep

massage” on her shoul der and the pain eased sone.

Post —eperatively the el bow i nproved. The wi st

is still painful, although not as nuch as before
surgery. M. Satterfield was released from Dr
Conyer’s care in March of 1997.

Fol |

arm

ow ng evaluation Dr. Bralliar reported that

Ms. Satterfield fell onto her outstretched | eft
whil e on assignnent on Johnston Atoll. Initial

x-rays of the painfal wist were read as negative.
When the subject returned to the United States a

mont

h or so later and sought further nedical care, a

second set of x-rays revealed a questionable old
fracture. Conservative measures did not inprove the
pain so a wist fusion was done, followed nonths

| ater by renpval of arthritic-type changes on the

| ef t

el bow joint. After both surgeries, the left

upper extremty was immobilized in a | ong-arm cast,

whi ch unfortunately led to further disabilities and
i npai rnments including stiffness and pain in the left
shoul der.



The patient’s condition has stabilized and is
not expected to change significantly in the future.
Her history of injury is consistent with findings on
medi cal exami nation. Using the AMA Guides to the
Eval uati on of Permanent |npairnent, Fourth Edition,
Ms. Satterfield has a 48% | eft upper extremty
i mpai rment, which converts to 29% whol e person
i npai r nent .

Data recorded by Dr. MlLaughlin in early 1998 indicated
that the Cl ai mant

underwent a reported three—+tevel cervical fusion in
the 1970s. She has done well with that w thout
reported further neck or radicular problens. She
had a left wist ganglion excised in 1981. She
notes no further or ongoing left wist problens
until her fall of 11/30/90.

Fol | owi ng exam nation assessnents included

4. Status post renote nultilevel cervical fusion
with mld residual cervical range of notion |oss
wi t hout ongoi ng radi cul opathy or nyel opathy. [EX
4] .

When deposed in early 2001, Dr. Goss testified that he
exam ned the Claimant in 1999. While Dr. Kleen had di agnosed
reflex synpathetic dystrophy (RSD), Dr. Ring had not agreed
with that assessnent. Dr. Gross was concerned about the neck
fusion in the 1970s and he rul ed out RSD.

That exam nation had reveal ed a barely visible scar on
the neck. [See EX 2]. Dr. Goss felt that many of the current
synptons were related to the cervical spine surgery. [EX 6].

Subsequent to the deposition, Dr. Gross stated that

In followup to the issues raised at and di scussed
with ny deposition today, the foll ow ng inpairnment
rating nunmbers are the correct ones utilizing the
4th Edition of the “Guides to the Eval uation of
Per manent | npairnent” published by the Anerican
Medi cal Associ ati on.



Tabl e 75, page 113, specifies in the category Il D
(surgically treated disc | esion wthout residua
signs or synptons) a 7% i npai rment of the whole
person. Now that | amreviewing this matter in nore
detail, and re-read ny August 23, 2000 note, |
understand that | added a 1% i npairnment of the whole
person for the C5-6 | evel abnormality as descri bed
inllIF, thus arriving again at an 8% i npai rment of

t he whol e person which is thus unchanged fromthe
August 23, 2000 letter. (During the deposition I
had assunmed that | had m sread the nunber to be 8
fromthe | unmbar spine colum).

Utilizing table 15 on page 54, | would again assess
10% upper extremty inpairnment for the ul nar
neuropat hy. [EX 2].

Dr. Kleen was deposed in April 2001 and testified that he
began treating the Claimant in early 1998. The physician was
asked

woul d a cervical spinal fusion have any i npact
what soever upon |eft upper extremty inpairnent,
general ly speaki ng?

A. Whet her a cervical fusion will have inpact on
i mpai rment of an upper extremty?

Yes.

A. It may.

Q Okay. In this particular case were you able to make
any determ nation that that was in fact the case?
| *m aski ng you--1 know were at the beginning of the

deposition and we just reviewed your initial

reports, but you had the advantage of having treated
this woman for many years and, obviously, you have
quite a chart there. So while we*re on the subject
of history, | thought we would address this issue.

R. | did not feel that the cervical fusion has any
i mpact on the presentation of the |eft upper
extremty conplaints and synptonms and findings that
| found inpairnment-wise. In other words, | did not
feel that the cervical condition had anything to do
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with the way she presented. And | can detail if you
want ne to.

Q That havi ng been said, can you rule it out?

A. Yeah, and | can tell you how | ruled it out.

Q Go ahead.

A. Ckay. The area of fusion was the C6-C7.

Q Ckay.

A. The area of presentation of synptons were C8-TL1.

Q Ckay.

A. And therefore, it was not in a distribution nerve-
wi se of the cervical fusion surgery.

Q Ckay.

A And that’s how | cane to the conclusion that her

synptons are not related to the preexisting cervical
fusion. [EX 7, see EX10].

Section 8(f)

An enpl oyer may invoke Section 8(f) of the Act to limt
its liability for conpensation paynents for permanent
disability to 104 weeks of conpensation. To recover paynents
for permanent disability under this provision, Enployer must
establish the followi ng elenents: (1) the enployee had a pre-
exi sting permanent partial disability; (2) the pre-existing
disability was mani fest to the enployer prior to the work-
related injury; (3) the subsequent work-related injury al one
woul d not have caused the enployee*s ultinmate permnent
disability; and (4) the ultimte permanent disability is
materially and substantially greater than that which woul d
have resulted fromthe subsequent injury alone. MeDuffie v.
Eller & Co., 10 BRBS 685, 695 (1979); Sacchetti v. General
Dynam cs Cow., 14 BRBS 29, 34 (1981); Lockheed Shi pbuilding v.

Director. OANCP, 25 BRBS 85, 87 (CRT) (9th Cir. 1991).
Enpl oyer retains the burden of proving each of the el enents
necessary for relief under Section 8(f). Director, OACP v.




Newport News Shi pbuilding & Dry Dock Co. (Langley), 676 F.2d
110 (4~ Cir. 1982).

Di scussi on

The deposition in 1995 indicates that the Clai mant began
wor ki ng for the Enmployer in 1973. In the |atest deposition,
the Claimant indicatd that the cervical spine surgery occurred
in 1978 or subsequently.

The nmedi cal documentation in this case is extrenely
sparse. The Enployer has not provided a nmedical report from
Dr. Sanuel son who apparently conducted the surgery on the
neck. In addition, the record does not contain reports from
Dr. Steubner at the tine of initial treatnment for the wi st
injury.

It is curious that the Enpl oyer disclainm know edge
before the 1990s of the cervical spine surgery in 1970s
al though Satterfield was apparently an enpl oyee during the
1970s.

Based on the neck scar and ot her evidence, it is clear
t hat cervical spine surgery was conducted prior to 1990.

The Director has indicated that this case falls under the
jurisdiction of the U S. Circuit Court of Appeals for the
Ninth Circuit as the Cl aimant was injured on Johnson Atoll in
1990, and the undersigned will concur. (It is noted that the
Cl ai mant currently lives in Col orado).

Pr e- Exi sti ng Permanent Partial Disability

In order for the enployer to obtain relief pursuant to
Section 8(f), C aimnt nust have a permanent parti al
disability that predates her work-related injury. The term
“disability” under Section 8(f) is not limted to an econom c
di sability under Section 8(c)(2l) or one of the schedul ed
| osses specified in Section 8(c)(l)-(20). Disability for
pur poses of Section 8(f) also enconpasses those cases in which
an enmpl oyee has a serious physical disability which would
motivate a cautious enployer to dismss the enpl oyee because
of a greatly increased risk of enploynent-rel ated accident and
conpensation liability. C & P Tel ephone Co. v. Director,

ONCP, 564 F.2d 503, 512-513 (D.C. Cir. 1977); Cononetz v.
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Pacific Fisherman, Inc., 11 BRBS 175, 177 (1979); and Johnson
v. Brady-Ham lton Stevedore Co., 11 BRBS 427,434 (1979). The
mere fact of a past injury does not establish disability. The
injury nmust result in sonme serious and |asting physical
problem Director v. Belcher Erectors, 17 BRBS 146, 149 (CRT)
(D.C. 1985); Smth v. Gulf Stevedoring Co., 22 BRBS 1, 3
(1988).

In this case, the Claimant underwent spinal surgery prior
to the injury in 1990. While she was relatively asynmpomatic
fromthe surgery, this procedure is a mgjor insult to the
body.

Mani f est ati on

Records of the treatnment were avail able even though the
Enmpl oyer expresses ignorance of major surgery to its own
enpl oyee. This case neets the requirenments of Director, ONP
v. Cargill, Inc., 16 BRBS 137 (CRT)(9th Cir. 1983), as to pre-
exi stence and as to manifestation. See Director, OAMCP v. Coos

Head Lumber, 33 BRBS 131(CRT)(9th Cir. 1998).

Contri bution

Section 8(f) relief is available if enployer establishes
that claimant had a mani fest pre-existing permanent parti al
disability that conbined with the work injury to result in a
greater degree of permanent disability. See Director, OANCP v.

Canpbel | Industries, Inc., 678 F.2d 836, 14 BRBS 974 (9th Cir.
1982), cert. denied, 459 U S. 1104 (1983).

The Enpl oyer relies on the opinions of Drs. Goss and
Kl een on the question of contribution of the pre-existing
residuals of cervical spine surgery to the Ievel of overal
i npai r ment .

Dr. Gross has assigned a 8% rating for residuals of
cervical spine surgery. He has noted degenerative arthritis
and stated that there is sonme stiffness. The physician stated
that the el bow probl ens began about 1994 and are unrelated to
t he neck.

Dr. Kleen stated that the Claimant’s current findings

were unrelated to the cervical spine fusion. The physician
felt that the ul nar nerve problem at the el bow and the
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“frozen” shoul der were related to treatnment for the wi st
fracture. However, Dr. Kleen did answer yes to a question of
whet her or not the cervical spine fusion made her synptons
wor se.

The undersi gned does not find it clear that these two
physi ci ans, or any of the others, have clearly spelled out
that the pre-existing disability significantly added to the
overal |l inpairnment.

Thus, the contribution el enent has not been nmet for a
grant of Section 8(f) relief.

ORDER

The application for Section 8(f) relief is DENI ED.

A
Rl CHARD K. MALAMPHY
Adm ni strative Law Judge

RKM ccb
Newport News, Virginia
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